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Referring to the cases, cited by the appellee in its Open-

ing Brief, the appellants say: ''These authorities are

'
' conclusive that under the facts of the case at bar Quint,

" a locator, had sufficient title to enable him to maintain

" this action, but the plaintiff having but bare possession

'' and not being invested with either legal or equitable

'' title by and from Quint cannot maintain it." {Reply

Brief, p. 7.)

Aside from the fact, however, that appellee had posses-



sion of the property in dispute and that such possession

was sufficient to authorize it to bring and maintain this ac-

tion, Quint, who is by appellants conceded to have had a

sufficient title, had himself delivered possession of the

mine to the appellee. In this connection, the Court found

:

"2. That the said Frederick Quint, plaintiff's grantor,

" for a valuable consideration delivered to the plaintiff

" the possession of the said Viola Placer Mining Claim,

" under and by the written contract with plaintiff, dated

*' January 8, 1900, and plaintiff has ever since remained

" in the possession of the same, or the greater part thereof,

" and is lawfully in the possession of the same and entitled

*

' to hold said placer claim as against the said defendants,

' * and each of them, or others holding under them, or each

" of them." (Trans., p. 24.) (No attack is made upon

the findings.) The appellee, therefore, stood in the shoes

of Quint. If it is conceded that Quint could have brought

the action, then, we submit, it must follow that appellee,

Quint's grantee, can maintain the action. The appellants

cannot question the validity or the effect of the contract

between Quint and the appellee. That is a matter which

does not concern them. It is sufficient for the purposes of

the action that appellee had possession of the mine, by

and with the consent of Quint. Nor can the appellants

complain of the deed from Quint to the appellee. It did

not prejudice them. They were, under no circumstances,

entitled to the possession of the mine. To prove that the

decree in this action is wrong, the appellants must estab-

lish their own superior right or title to the mining ground,

embraced in the "Viola" claim: thev cannot seek a re-



versal in reliance upon an alleged weakness in the title

of the appellee.

The appellants say: "Why does counsel style these

appellants 'mere trespassers' when the pleadings and

proof show them to he out of possession!" (Appellants'

Brief in Reply, p. 2.) The answer is that the appellants

became trespassers—mere intruders—upon the appellee's

lawful possession when they attempted to relocate the

mine. (Aurora Hill Con. Min. Co. vs. 85 Mm. Co., 34

Fed. 515; Appellee's Opening Brief, p. 5.)

As pointed out in the Opening Brief (p. 4), the learned

Judge of the Court below properly held that in actions,

such as this, affecting the right to possession of mining

property, the one question that is to be determined is

''Who is entitled to possession"! It is obvious that, where

the appellee, as in the case at bar, is a mere locator, it can-

not have the absolute title to the mining property. That

remains in the United States, until it passes to the paten-

tee. It is for this reason that Section 910 of the Revised

Statutes of the United States provides that

*'No possessory action between persons, in any
Court of the United States, for the recovery of any
mining title, or for damage to any such title, shall

be affected by the fact that the paramount title to the

land in which such mines lie is in the United States,

hut each case shall be adjudged by the laiv of posses-

sion."

It is to be noted that none of the cases cited by the ap-

pellants involve the title to mining property. Further,

the appellants seem to fail to recognize that a locator has

a title by possession of a mining claim.

See Benson M. d 8. Co. vs. Alta M. & S. Co., 145 U. S.

428, 430.



In Lindley on Mines, Sec. 535, it is said

:

**As was said by the Supreme Court of Nevada,
the courts and the laws adapting themselves to the

necessity of the case, and governed by rules of com-
mon sense, reason and necessity, have universally

treated the possessory rights of the miner as an estate

in fee."

In the case of Tlie Niagara Consolidated Gold Mining

Co. vs. The Blinker Hill Consolidated Mining Co., 59 Cal.

612, the plaintitf brought an action to quiet title to certain

mining ground, and recovered a judgment against defend-

ant. The Court said:

"The case is brought up on three bills of excep-

tions. * * *

*'3. The third bill of exceptions presents two or

three points, the first of which relates to the admis-

sion in evidence of the deed under which plaintiff

claimed to have derived its title. The deed did not

describe the land in dispute, and was, therefore, in-

admissible as a muniment of title. But the plaintiff's

right to the property did not depend upon the deed,

and nris as good without it as with it. The title ivas

purely a possessory one, and the plaintiff having
proven possession of the mining ground, made out

all the title required by the law to entitle it to the

relief denumded. The admission of the deed in evi-

dence did not, therefore, injure the defendant in any
possible manner."

In the case of Prains et al. vs. The Pacific Gold and Sil-

ver Mining Co., 35 Cal. 30, the Court said:

"This action was brought under the two hundred
and fifty-fourth section of our Practice Act, to quiet

title to a quartz mining claim upon the public lands.

The plaintiffs, as appears by the complaint, claim

only a possessory title in or upon the public lands of

the United States, and the first question presented is,

whether such a claim or title is sufficient to authorize

an action by the party in possession under the same to
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determine the adverse title or claim of a party out of

possession. This has been frequently decided by this

Court in the affirmative, and we think correctly.

{Merced Mining Comimny vs. Fremont, 7 Cal. 319;

Smith vs. Brannan, 13 Cal. 107 ; Boggs vs. Merced
Mining Company, 14 Cal. 279; Curtis vs. Sutter, 15

Cal. 259; Head vs. Fordijce, 17 Cal. 149)."

The rule, contended for by the appellants, that joinder

of title and possession is necessary to maintain the Code

action to determine adverse claims to real property, and

the cases cited by them in both of their briefs in support

thereof, are applicable only in actions to quiet title to real

property, other than mining property, and also only in

states where the distinction between actions at law and

suits in equity is preserved. Goldsmith vs. Gilliland, 10

Sawy. 606, was an Oregon case. In Oregon the distinction

between actions at law and suits in equity is preserved;

tlie statute of Oregon provides that the action to quiet title

shall be by suit in equity {Hill's Codes, Sec. 504). Stark

vs. Starrs, 6 Wall. 402, was also an Oregon case. With

reference to Holland vs. Challen, 110 U. S. 15, and Frost

vs. Spitley, 121 U. S. 552, the Supreme Court of the

United States, in the case of Ely vs. Neiv Mexico etc. R. R.

Co., 129 U. S. 291, 292 (which was an action to quiet title),

said

:

"The judgment of the Supreme Court of the Terri-

tory of Arizona in favor of the defendants, upon their

demurrer to the complaint, proceeded upon the ground
that the complaint made out no case for equitable

relief, and therefore could not be maintained under
the opinions of this Court in Holland vs. Challen, 110

U. S. 15, 25, and Frost vs. Spitley, 121 U. S. 552, 557.

See also ^J^re vs. Steinbach, 127 U. S. 70. But each

of those cases came from a Circuit Court of the

United States, in which the distinction between ac-



tious at lair and suits i)i equity is preserved. The
present action, arising under territorial statutes, is

governed by different considerations."

As stated in the Appellee's Opening Brief (p. 7), in

Alaska there is no distinction between actions at law and

suits in equity.

The complaint in the present case is very similar to the

complaints in the cases of Ely vs. New Mexico S Arizona

R. R. Co., 129 U. S. 291, and Parley's Park Silver Min-

ing Co. vs. Kerr, 130 U. S. 256. We respectfully submit,

that, under the authorit^^ of all the cases cited in this and

in the Opening Brief of the appellee, the statement in

the comi^laint, and the proof at the trial of the

two ultimate facts, to wit: first, the possession

by a]3pellee, and, second, the adverse claim of interest or

of estate by the appellants, were sufficient to require the

nature and character of the adverse claim on the part of

the appellants to be set up, inquired into, and judicially

determined, and the question of title finally settled. The

appellee, having proven possession of the mining ground,

made out all the title required by law to entitle it to the

relief demanded. If there was error in admitting, either

the contract, or the deed from Quint to appellee, it could

not possibly have injured the appellants.

It is respectfully submitted that the trial Court was

manifestly right in rendering the decree in this cause.

John G. Heid,
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Attorneys for Appellee.
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Of Counsel.


